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[To be reported by Lord Kznxzr.)] 
MEMORIAL 


CHARLES Earl of Tankerville, and Davip 
ERSKINE, Clerk to the Signet, his Attor- 
ney and Factor; 


AGAINST 


John Duke of Roxburgh, and Thomas Lilly, Tackſ- 
man of his Grace's Fiſhings at Kelſo, and William 
Mitchell, Tackſman of the Fiſhings at Mackerſton. 


HE noble and ancient Family of the Lords Grey of Wark 

were, for many Ages, poſſeſſed of a large Eſtate in the 

County of Northumberland, under the moſt ample 

Grants from the Crown of England, particularly, of 

the Caſtle and Lordſhip of Wark, and of Fiſhings in the River 

Tweed adjacent thereto, and which River is at that Part the Bound- 

ary between England and Scotland. This Eſtate and Fiſhings came 

by Deſcent to the more immediate Anceſtors of the Earl of Tan- 

kerville, to whom the ſame, with all the Rights and Privileges 
thereto pertaining, do now belong. 

The Eſtate of the Earl of Home lies on the North Side of the 
River Tweed, directly oppoſite to the Memorialiſt's Eſtate of Wark, 
on the South Side; and there is now, and has been for Centuries 
paſt, a Caul or Dam-dike, extending acroſs the River, from Lord 
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Fhme's Mill of Fairburn, at the North, to the Memorialiſt's Lands 
at the South. 

The River Tweed is there extremely rapid, which renders it im- 
practicable to carry on a Salmon-fithing to any Advantage by the 
Ute of a Net and Coble, or any other Method than that which has 
been immemorially practiſed. In this Situation, it became neceſ- 
fry for the Heritors on both Sides, intitled to Fillung, to concur 
in carrying on a joint Merhod of fiſhing, ſuch as was beſt adapt- 
ed to the Nature of the River. 

Hence it happened, in Times far beyond Memory, that the Par- 
ties agreed to have a Dike or Bulwark carried acroſs the River, and 
reſting on both the Engli/h and Scots Sides thereof, which, beſides 
ſerving to ſupply Lord Home's Mill with Water, might more eſpe- 
cially anſwer the Purpoſes of fiſhing for their joint Behoof. Ac- 
cordingly this Dam-dike was erected, and has been always ſup- 
ported and repaired at the joint Expence of Lord Home's and the 
Memorialiſt's Families. 

The Method of fiſhing at this Dike has been always in this Man- 
ner: Beſides a large Gap or Opening towards the South End of 
the River, where Fith might freely paſs, there are five ſmall Holes 
in different Places, towards the Bottom of the Dike, in which Holes 
Pock-nets are put, and what are called Back-nets, are placed a little 
below, and a {mall Barricade of Stones made in the Channel of the 
River, to deaden the Stream where theſe Back-nets are. The Fith 
thereby caught have been equally divided between the two Noble 
Families, or their Tackſmen, in regard of their Joining in ſup- 
porting the Dike, and carrying on their common Fiſhing in this 
Manner. 

Although ſuch has been the Method of carrying on this Fiſh- 
ery for Ages paſt, yet, till now, no Challenge or Complaint was 
ever made of it. The ſuperior Heritors had indeed no Cauſe to 
complain, becauſe the large Gap or Opening in that Part of the 
Dike neareſt the Engl:ſh Side, where the great Stream of the River 
runs, always gave free Acceſs to Fiſh to eſcape thoſe Nets, and get 
up the River, when there was ſo much Water in it that they could 
paſs the Fords below; and the Dam-dike is ſo low, that, when 


there is any Swell of Water in the River, the Fith can eafily paſs 


over any Part of it. Hence it is obvious, that this Method of 
Fiſhing has not been more, but rather leſs prejudicial to the In- 


tereſt of the ſuperior Fiſhings, than if it had been carried on, ei- 
ther 
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ther by a Cruive-dike, or by Net = Coble, Methods ſpecially au- 
thoriſed by the Law of Scotland, ſuppoſing theſe Methods alike 
practicable in this Part. 

The Memorialiſt's Father, the late Earl of Tankervil/le, did, laſt 
Summer, very much to his Surprize, receive Information that, 
notwithſtanding of the above Circumſtances, Lilly and Mitchell, 
as Tackſmen of certain Fithings in the upper Part of the River, 
had, with Concurrence of his Grace the Duke of Roxburh, in- 
ſiſted in a Proceſs, firſt, before the Sheriff of Berat icli ſhire, and now, 
before your Lordthips, againſt the Earl of Home, aud bis Tenant, 
for having other Slops or Openings made in the (aid Caul at art, 
and aboliſhing Lord Home's Method of fiſhing uted thereat, the 
Tendency or Conſequence whereof might be to affect his Right, 
and deprive him of a valuable Fiſhing, or Part thereof, which he 
and his Predeceſfors had immemorially enjoyed. 

Lord Tankerwille, tho' not verſant in the Laws of Scotland, ap- 
prehended that none of theſe Laws could reach or affect an Engli/Þ 
Eſtate, and that your Lordſhips would not ſuffer the Execution 
thereof to take place to his Prejudice, if he could ſhow ſutlicient 
Cauſe to the contrary. He theretore thoaght it proper to appear 
as a Party in the ſaid Cauſe, to ſapport his Intereſt in this Matter, 
in order that he might lay before your Lordſhips ſuch Objections 
as might occur to him againſt the ſuſtaining the Claim of the ſaid 
Lilly and Mitchell, at leaſt fo as to prejudice the Eſtate and Right 
held by hiin in England, either directly or conſequentially. 

For theſe Reaſons the late Earl of Tanterville did direct Coun- 
cil here, to make a proper Application to your Lord:hips in his 
Behalf, to be admitted a Party in the ſaid Proceſs ; but the Earl 
having his Eſtate and Refidence in England, a formal Power of 
Attorney from him was neceſlary for authoriſing ſuch an Appli- 
cation. A Letter of Attorney was accordingly granted, by the 
late Earl, to Mr. David Erskine, but his Lordſhip having died be- 
fore the Commencement of this Sefiion, a new Commiſlion to the 
like Effect was lately granted by the Rlemorialiſt, the preſent Earl, 
and upon a Petition for his Lordſhip and his Attorney, your Lord- 


ſhips were pleaſed to admit the Earl as a Party in the faid Cauſe, . 


and to remit to the Lord Kennet Ordinary, to hear his Council, 
and thoſe of the other Party, upon his Interelt, and the Merits of 
his Objections. | 
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Council were accordingly heard before the Lord Ordinary, and 


the Debate being taken to Report, and Memorials appointed to be 
given in, this is now offered upon the Part of the Earl of Tan- 
terville. | 

Before entering upon the Argument, it is neceſſary to take no- 
tice of the State of the Cauſe between Lilly and Mitchell and Lord 
Home. 

The Purſuers Action is founded on the 33d Aft of the Scots 
Parliament 1696, which recites, That the Salmon-fiſhing within 
* this Kingdom is much prejudged by the Height of Mill-dams that 
* are carried through the Rivers where Salmon are taken, and or- 
© dains a conſtant Slop in the middle Stream of each Mill-dam- 
% dike; and, if the Dike be ſettled in ſeveral Grains of the River, 
that there be a Slop in each Grain, (except in ſuch Rivers where 
* Cruives are ſettled,) and that the ſaid Slop be as big as conve- 
niently can be allowed, providing always the ſaid Slop prejudice 
not the going of the Mills ſituate upon any ſuch Rivers. Like- 
as, it diſcharges all fiſhing at ſuch Mill-dam-dikes, with Nets 
ſtented or otherways, or any other Engines whatſoever, under 
* the Pains inflicted by this and former Acts, againſt Killers of 
* Black Fiſh, and Deſtroyers of the Fry of Salmon.“ After ſome 
Proceedings before the Lord Ordinary, in which the Duke of Rox- 
burgh appeared in ſupport of his Tackſman's Plea, the Cauſe was 
reported; and your Lordſhips, on the 22d July laſt, were pleaſed 
to pronounce this Interlocutor: The Lords find, that the Act of 
* Parliament 1696 comprehends the River 7wweed, where that Ri- 
ver runs within the Juriſdiction of the Courts of Law in Scot- 
* land ; and that the Dam-dike or Dam-head in queſtion, from 
the North Bank of the River to the Middle thereof, is ſubject 
* to the Regulation of that Act; and therefore, that the Suſpen- 
ders ought to remove all Nets and Engines prohibited by that 
AR, and ought to make a Slop in the foreſaid Part of the Dam- 
dike where the mid Stream or Current thereof runs, and remit 
** to the Lord Ordinary to proceed in the Cauſe accordingly :” And, 
n purſuance of this Interlocutor and Remit, the Lord Ordinary, 
on the 25th July, © ordained the Defenders to remove the Nets 
and Engines betwixt and the 6th of Auguſ next, and, in caſe 
* they fail. authoriſes the Purſuers to remove them upon the De- 
* fenders Expence, and prohibits and diſcharges them from pla- 
cing or uſing them in the Dam-dike in Time coming; and ap- 
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points the three Holes in the Dam-dike, *twixt the Middle of 


the River and the North Bank thereof, to be kept open, except 
when the Sheriff ſhall find it necetlary, upon Application of the 
* Detenders, to thut all or any of theſe Holes for a Time, when 


* their Mill may happen to want Water, and decerns according- 
cc ] "a 


Againſt theſe Interlocutors a Reclaiming Petition was offered for 
Lord Home and his Tacktman, to which Anſwers have been put in 
for the Duke and the other Purſuers, both as yet unadviſed by 
your Lordſhips. So far the Cauſe had proceeded before the Me- 
morialiſt was heard upon his Intereſt ; and as it is probable your 
Lordihips will adviſe the above Petition and Anſwers at the ſame 
Time with the Debate between the Purſuers and the Memorialiſt, 
it will be unnecellſary for the Memorialiſt to enlarge upon ſuch 
Topicks as are already treated in Lord Zome's Petition, and apply 
likeways to the Plca maintained by him. 

The Argument upon the Part of the Earl of Tankerville has been 
directed for eſtabliſhing theſe two Propoſitions, viz. 1mo, That the 
Scots Laws or Statutes could not be intended, and cannot therefore 
be underſtood], to extend to the regulating the Fithings in this Part 
of the River 7 voeed, where it is the Boundary between the two 
Kingdoms. And, 29, That, ſuppoſing theſe Laws and Statutes 
could bear the Conſtruction of extending over the Scots Intereſt in 
this River and Fillings ; yet thete Laws cannot aſſect an Engl 
Eſtate, belonging to an Zag/i/bman, and, conſequently, not ſubject 
to the Auth. ity ad: ſurildiction, either of the Legiſlature of Scot- 
land, or the Courts of jquſtice therein eflabhihed, The Concluſion 
drawn from both, or either of theſe Propoſitions, if eltablithed, is, 
that no Regulation can be impoſed even upon Lord Lame or his Te- 
nant, reſpecting their Intereſt in the River and Fiſhing, which can 
directly or conſequentially affect the Intereſt of Lord Tankervilte, 
or tend to reſtrain his Enjoyment of the Fiſhing belonging to him, 
in the ſame Manner, and as tully and freely, as the ſame has been 
uſed and enjoyed by his Predeccitors for Ages paſt. 

Although ſuch are the Propeiitions which the Ear! of Tanker- 
ville has endeavoured to maintain, yet it f-ems unneceflary to ſe- 
parate the particular Reaſons urged for him, as tending to ſup- 
port the one or the other of thoſe Points, becauſe, that every Ar- 
gument tending to ſhow, that it is 2% wires of the Lepgiilature, 
aud Courts of this Country, to aitect or reach an Euglh EItate, 
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do likeways tend to prove, that the Scots Acts could not be meant 
or intended to reach this Caſe, at leaſt, fo far as the Earl is in- 
tereſted. And, on the other hand, if it ſhould appear to your 
Lordihips, that theſe Acts were not intended to reach this Caſe, 
there cannot be the leaſt Doubt, that an Action founded upon 
them cannot be ſuſtained, or a Decree carried into Execution, in 
prejudice of an Engliſh Heritor. 

In trying this Queſtion, your Lordſhips will have a Retroſpect 
to antient Times, before the Crowns of England and Scotland were 
wore by the ſame Sovereign, as well as before theſe Kingdoms were 
happily united, and incorporated into one. The State of Things, 
in thoſe early Times, is not only uſeful for diſcovering the Intend- 
ment of Statutes made in Scotland before the Union, but it is alſo 
neceſſary in another reſpect, for determining your Lordſhips Judg- 
ment ; becauſe, notwithſtanding the Union of the Kingdoms, the 
Laws of each is preſerved entire and independent. Your Lord- 
ſhips therefore will not incline to give any Judgment now, which 
you would not have given, had neither the Crowns nor the King- 
doms been united; and the Memorialiſt muſt, with great Defe- 
rence, ſay, that no Decree now pronounced can be available, 
which would not have been effectual, had no Union taken place. 
The Queſtion, therefore, will be now conſidered upon the ſame 
Footing, as if England were till a Country quite foreign to Scot- 
land. 

It is an agreed Fact, that the River Tweed is, in this Part, the 
Boundary between the two Kingdoms; but whether the whole 
River is to be conſidered as a Line drawn between them, and be- 
longing properly to neither; or whether it 1s to be held as com- 
mon to both ; or, laſtly, whether each Kingdom is to be under- 
ſtood as extending in to the Middle of the River, are Queſtions that 
are juris publici, and in determining which the chief Aid muſt be 
drawn from the Nature of this Boundary, the Tranſactions of 


former Times, and the Poſſeſſion that has been held by the Parties 


reſpectively upon it. 

By the Civil Law, Rivers, ſuch as this is, were held as publick. 
Juſtinian's Words are: Flumina autem omnia, et portus, publica ſunt; 
ideogue jus piſcandi omnibus commune eft in portu fluminibuſque.--- 
{ 2. Inft. de rerum diviſione. Such is the Civil Law with reſpect to 
Rivers, even though lying entirely under the ſame Kingdom or 
Government. The Law of Scotland has, indeed, fo far departed 


from 
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from it, that navigable Rivers, and the Salmon-fiſhings therein, 
are inter regalia, and held to belong to the Soverei gn, who may 
grant ſuch Fiſhings to private Perſons, without Prejudice always to 
the public Uſes of Navigation. But ſtill where a River forms the 
Boundary between independent Stares, their Intereſts in it muſt de- 
pend upon the publick Law; and therefore, as by the Civil Law 
Rivers were held to be publick, and the Uſe thereof common to 
all, ſo it muſt follow, that ſuch a River muſt be held either as be- 
longing to neither Kingdom, or as common to both. The firſt 
Concluſion might be attended with Prejudice and Inconveniency to 
both, and therefore the laſt falls to be preferred. At the ſame time, 
a River's being conſidered in this light, does not hinder the re- 
ſpective Sovereigns from granting to particular Subjects, with their 
Lands adjacent, a Right, excluſive of their other Subjects, to ſuch 
Privileges in and upon the River, as are conſiſtent with its being 
ſtill common to the two States. Thus they may grant Rights of 
Fiſhing, but the Nature and Exerciſe of ſuch Rights muſt till be 
agreeable to the common Uſe of the River, and not prejudicial to 
the like Right and Intereſt in a Subject of the oppoſite State. 

The Argument that has been uſed for holding the Middle of the 
River as the proper Boundary, and each Half as properly belong- 
ing to the State to which it adjoins, ſeems to be founded on no 
other Authority than the Common Law, reſpecting the alvenus, or 
Channel of the River, whereby, if a River totally deſerts its Chan- 
nel, the Property thereof is held to belong equally to the oppoſite - 
Heritors.---But this Rule does not afford a ſufficient Ground for 
holding the like Property to obtain, where the River does exiſt and 
occupy irs Channel. 

While the River exiſts, the Channel itfelf, as well as the Water, 
is publick, and the conterminous Heritors have no more Intereſt 
in it than others, unleſs they happen to have Rights of Fiſhing 
ſpecially granted to them, or eſtabliſhed by Preſcription. Even 
where that is the Caſe, they are ſeldom limited to the Exerciſe of 
ſuch Fiſhing within the exact Half of the River lying next their 
Grounds, but often extend their Nets to the oppoſite Side, or fiſh 
Shot about. But when the River deſerts its Channel, or alters its 
Courſe, the alvens ceaſes to be publick, and falls proportionally to 
the conterminous Heritors, as Part and Pertinent of their Lands. 
Upon this Principle, were the River Tweed to deſert the Spot in 
queſtion, the Middle of its preſent Channel might perhaps * 
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the Diviſion of the two Kingdoms; but while it continues a River, 
the whole of it is publick and common, unleſs in ſo far as, either by 
Treaties, or by very anticnt and continued Pollethon, it has been 
fixed and determined that the Whole, or a certain Part of the River, 
at any particular Place, ſhall be appropriated to, and belong to the 
one State, or the Subjects thereof. 

Indeed, whatever Principles may apply, or Rule obtain, for deter- 
mining the Intereſt of the Parties in a common River, where it is 
left uncertain, yet theſe mult give way to Covenants and Treaties, 
or to the Eſlect of long Pollethon, held by the one, and acquieſced 
in by the other, as implying Acceſſion thereof to that Party, who 
has held ſuch Polleſlion. And therefore, ſuppoſing that, upon this 
River, the whole Fiſhing and other Ules, at a particular Part on 
both Sides thereof, had either been expreſly ceded by the one State 
to the other, or that the Subjects of the one State had immemo- 
rially poſleſled or occupied ſuch extenſive Right, unchallenged by 
the other, the River, or Fiſhings thercon, at that Part, would fall 
to be held as appertaining ſolely to that State which had enjoyed 
it, and the municipal Laws of the other State could not extend to, 
or aflect it, as being a Subject beyond the Jrrifdiction thereof. 

And this Diſtinction is laid down by Grolius, although he ſeems 
inclined to hold that, in dubio, the Middle of the River is to be con- 
lidered as the March :--- © Quanquam vero in dubio, ut diximus, 
imperia ad medictatem fluminis utrinque pertingunt, Keri ta- 
* men potuit, ct contigitle alicubi videmus, ut flumen totum 
parti uni accederet, quia ſcilicet ripz alterius imperium ferius, 
* occupato jam flumine, cepiſlet, aut quia eum in modum res pac- 
* tionibus ctlet dennita.“ Lib. 2, C. 3, § 18. 

What is above ſubmitted to your Lordſhips, is ſupported and 
confirmed in this particular Caſe, by what appears to have been 
the Apprehenſion and the Practice of the two Governments before 
they were united. Your Lordihips well know, that the regulating 
the Borders or Confines of the two Kingdoms of Scut/and and Enz- 
land, was an Object of many Treaties and Conventions, as well 
as the Occalion of many Wars between the two Nations. On thote 
Occations, where paciſick Meatures were intended, the Govern— 
meat of neither Kingdom preſumed to determine, of its own 
Authority, Matters in which the Intereſt of both were alike con- 
cerned; they therefore appointed Commiſſioners to treat and 
lettle fuch Mattcrs as were proper for good Order and Government 
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on the Marches, and they appointed Wardens to execute what was 
ſo ſettled by Treaty. Many of theſe Conventions have been pre- 
ſerved, and got the Name of the Boarder-laws; and ſome of theſe 
do prove, that Pollethon was allowed the utmoſt Weight in atcer- 
raining the Intereſt of the Subjects of each State, or what thould 
be held Pertinent of each Kingdom ; and that, more particularly, 
the Fiſhings in this River 7veed were regarded as the proper Sub- 
jet of Settlement by Treaty, and were, in ſuch Treaty, com- 


monly ſuſtained according to the long Poſſeſſion that had obtained 
in Times of Peace and Tranquillity. 


Sir James Balfour, in his Practicks, gives this Account of the P. 602. 
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the Realms of Scotland and England, in the Time of Peace, are 
common and indifferent to the Subjects of both the Realms, the 
Grounds and Effect of the ſamen Laws either being contained in 
the Contracts and Treaties of Peace paſſed betwixt the Princes or 
their Commiſſioners; or then they are ancient and loveable Cu- 
ſtoms, received and ſtanding in Force as Law, be lang Ute and mu- 
* tual Conſent of the Wardens and Subjects of baith the Realms.” 
Balfour procceds to give a Summary or Abſtract of thoſe Bor- 
der-laws, but the Treaties or Conventions themſelves, ſo far as 
have been preſerved, are collected by Nicolſon, Biſhop of Carli/le, 
and ſundry Rules are to be there found which are not in Balfour. 
Various Regulations are thereby laid down for the Puniſhment of 
Crimes, the Recovery of Debts, &'c. upon the Borders, by Autho- 
rity of the Wardens, and, znter aha, there is a Treaty between 
Edward VI. of England and Mary Queen of Scotland, in 1549, 
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Border-laws: The Laws of Marches, or Border-laws, betwixt . 


the 5th Article whereof is in theſe Words: Item, It is covenant- _— Laws, 
„ed and agreed, that ſo many, and ſuch Fiſhings in the Flood of ® . 


© Tweed, from the Bounds and Limits of Berwack, aſcending up- 
« wards to Rydingburne, even as many and ſuch thall appertain to 
the Kingdome of Scotland, as notoriouſly did appertain thereun- 
„ to before the Beginning of the ſaid Wars, and by the Scots 
„% were haunted, and by Ule exerciſed and holden of the ſame 
„% Manner, as by Right they might.“ 

And, in another Treaty between the Commiſſioners of both 
Kingdoms, under the Reign of Queen Mary of England, anno 
1553, it appears, from the 8th and gth Sections, that certain 
Queſtions or Diſputes concerning Fiſhings in this Part of the River 
Ioced, were brought to Trial before theſe Commiſſioners, parti- 
C cularly 
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cularly one between the Lord Hame and Richard Bowes, Eſq; Cap- 
tain of the Caſtle of Norham, as to Lord Home's Fiſhing near that 
Caſtle, which had been uſurped by the Captain ſome Time before 
the Treaty, and another between Home of Manderſ/ton as in Right 
of the Prioreſs of Careum, and Selby of Tawizzel, as to a differ- 
ent Fiſhing. The Treaty bears, both according to Biſhop Nicol- 


Border Laws, ſon's Edition of it, and the Abitract given by Balfour, That up- 


Practicks, 


„ gn Proofs and Examinations thereon taken before the ſaids Com- 
« miſſioners,“ they determined the Rights of the Parties, both as 
to the Extent and Manner of exercifing their Fithing. They ad- 
judged to Lord Home and the Prioreſs of Coldſtream their reſpective 
Fithings, according as they have been uſed and poſſeſſed, and in 
like manner as other Scots Fithings had been uſed therein ; and, 
on the other hand, they adjudged to Seiby of Tawizzel a more li- 
mited Fiſhing, by what is called a Ring-net, to be uſed at a parti- 
cular Spot. 

Further, by the 1oth Section of the Treaty, © It is concluded 
« and ordered, that if any of the Subjects of both Realms un- 
« lawfully trouble, ſtop, or make Impediment to the Subjects of 
„ the oppolite Realm, in his or their Fiſhing in the Water of 
* Tweed, ſo that he may not thereby uſe and fiſh his Fiſhing, ac- 
„ cording to the Virtue of theſe Trewes, that it ſhall be lawful to 
the Party grieved, to give in his Complaint to the Warden of the 
* Marches where the Offender is dwellng, which Warden {hall 
* cauſe the ſaid Oſfender to be attatched to the Day of Trewes,” 
and, upon Conviction, ſhall condemn him in a Penalty or Da- 
mages to the Party aggrieved. 

From theſe 'Freatics and Conventions, it is apparent, 1m9, That in 
doubttul and debatcable Nlatters, as well of a Civil as of a Criminal 
Nature, occurring upon the Borders or Confines of the two King- 
doms, it was not thought competent for the Government or Courts 
of either Country to determine or {ſettle them, but the ſame were 
either adjuſted by a joint Nleeting of Commiſſioners mutually 
choſen, or left to the Cognizance of the Wardens reſpectively, in 
whom were velted the joint Authority of both Nations to deter- 
mine an regulate the {ame. 

240, That in thote Treaties, that Part of the River Tweed now 
in queſtion, as being the Varch or Boundary between the two 
Kingdoms, together with all the Rights of Fiſhing, and other Pri- 
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vileges competent to the Subjects of either Country, were held to 
be ſo far common, as not to be liable to the Rules made or Judg- 
ments given in the proper Courts of either Country, but to be on- 
ly ſabject to ſuch Regulations and Decrees as were made or pailed 
thereanent by the Commiſſioners of the two Kingdoms, or at leaſt 
by the Wardens, to whom the jame joint Authority was dele- 
gated. And, 

3tio, That, in the Proceedings of thoſe Commiſſioners, they had 
ſpecial Regard to the ancient Uſe and Poſſeſſion which had obtain- 
ed, or been held by the Subjects on both Sides, and did determine 
diſputable Rights accordingly. 

Such were the Principles and Practice of ancient Times, and 
they were apparently juſt, and properly adapted to the Nature of 
the Caſe, as, without mutual Conſent, or open Violence, the Go- 
vernment of one Country can never regulate Rights that are com- 
mon to its Subjects, with thoſe of another Country. Where ſuch 
a Thing as a River interveens between them, in which both have 
certain Rights and Intereſts, it is impoſſible that theſe can ever be 
properly aſcertained, otherways than by Treaty or Agreement. 

It often happens, that in one Part of ſuch a River, the total, 
or moſt ample Poſſeſſion, belongs to the Subject on one Side, in 
other Parts, immediately below or above, the Right is reverſed, 
and in ſuch Caſes as the preſent, .both Parties having poſſeſſed pro- 
miſcuouſly, are entitled to a joint and indiviſible Right. Where 
ſuch Variety of Caſes occur, it would be manifeſtly abſurd, that 
in one Spot one Law ſhould obtain, and, in a different Spot, per- 
haps within a few Yaris, a ditterent Law ſhould take place, that 
where an Engliſhman is entitled to fiſh quite acroſs the River, he 
may do it in a Way that a Scotſman cannot, though alſo entitled to 
filh acroſs, and ſtill more, that where there is a joint and promiſ- 
cuous Fiſhing belonging to a Scot/jiaan and an Engliſhman, the 
Proceedings and Intereſt of the one ſhould be ſubject to a certain 
Authority, which cannot extend to the other. 

What has been ſaid will, it is hoped, ſatisfy your Lordſhi ps, 
that as Things ſtood anciently and down to the Union, there was 
no ſuch Diviſion of the River as is here contended for by the Pur- 
ſuers. There is not the leaſt Veſtige of ſuch Line or March as 
the Middle of the River to be found in the Records of Antiquity, 
nor does it appear that ſuch a Diviſion ever was thought of by any 
concerned, ſooner than the preſent Tune. The Obſervance of it 

was, 
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was, of old, utterly impracticable, and the way in which this Ri- 
ver was uniformly enjoyed and regulated, is altogether incompa=- 
tible with any ſuch Idea. Neither Engl:/þ nor Scats ever betore 
pretended to a Power or Juriſcliction, that far, and no fur- 
ther. 

t cannot therefore be preſumed, that any Statute made in Scot- 
lun could, without the moit expreſs Enactment, be intended to 
apply, or extend to that Part of the River 7Z<veed, which ſtill con- 
tinues the Boundary or March between the two Countries. In the 
ancient Scots Statutes, prececding the 1600, relative to the Sal- 
mon-fithery, and for preventing Fiſhing in forbidden Time, Cre. 
the Rivers of Treecd and dann were always excepted. The Rea- 
ſon of this Exception is exprellec] in the Act 1600, viz, © that 
© the Forbearance upon the Sc Part could rot have made Salmon 
any more to abound in theſe Waters, if the like Order was not 
„ obſerved upon the Engli/h Side ;* and as this Diſſiculty was 
then ſuppoſed to be removed, the Exception of thoſe Rivers, from 
the general Regulation, was thereby taken off. But this Alterati- 
on cannot afford a ground for preſuming, without any expreſs En- 
actment, that the ſubſequent Act, 1696, in ſo far as reſpected 
the Regulation of Dam-dikes, and Fithing thereat was alſo 
meant to apply to the Part of the River 7 weed now in queſ- 
tion. 

The old Acts as to Fiſhing in forbidden Time, and even the 
Act 1600, were enforced by corporal Punithment upon the Offen- 
der, and, conſequently, they might be executed if the Offender 
happened to be ſubject to the Scots Juriſdiction, without that Ju- 
riſcliction being applied to the ordering Buildings erected, or the 
Method of carrying on Fiſhings within the common River. The 
Engliſh could not find Fault with theſe Acts, whether they obſerv- 
ed the like Regulation or not, becauſe the hindering the Subjects 
of Scotland by a perſonal Prohibition to fith at a certain Time, 
might be beneficial, but could never be hurtful to the Subjects of 
England. Neither did the Execution of thoſe prohibitory Acts, 
incroach upon their independent Right in the River, as nothing 
was thereby done within the Bounds of the River. But the Caſe 
is quite different with reſpect to the Regulations now in queſtion, 
ſeeing they are not mere perſonal Prohibitions on the Subjects of 
Scotland, but do direct the Form and Conſtruction of Dam-dikes 


and Fiſhing thereat, in ſuch a Manner as can only be executed by 
an 
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an Act of Power in and upon the River, and therefore do directly 
tend to arrogate to the Legiſlature and Courts of the one Country, 
what is only competent to thoſe of both, and which may alſo be at- 
tended with Prejudice to the Subjects of England, in the Enjoyment 
of their independent Rights. The Act 1696, therefore, which is ſi- 
lent as to this River, and impoſes new Regulations for Scotland a- 
lone, can never be underſtood as intended for that Part of the 
River which 1s not entirely within Scotland, but is common to both 
Countries. 

This too is confirmed by the conſtant and uninterrupted Uſage 
which has obtained as well fince as before that Act 1596. The 
Purſuers do not pretend that, till the Commencement of the preſent 
Action, the Regulations of that Act ever were obſerved, or any 
Attempt made to force the Obſervance of them, even in any Part 
of this River, although they have been obſerved and enforced in 
all the other Rivers that are entirely within Scotland ; conſuetuda 
eft optima legum inter pres, and as in Scotland contrary Uſage for great 
Length of Time has even the Force of abrogating an expreſs Sta- 
tute, a fortiari muſt an uninterrupted Uſage for near a Century 
ſince this Act, and while the Dike and Fiſhing in queſtion have 
been conſtantly uſed and enjoyed in the Mauner complained of, 
be ſufficient to explain the Senſe of that Act as not extending to 
this River, more eſpeciallv, when ſuch Extenſion ſeems adverſe to 
Principles, as well as to the Practice and Underſtanding of former 
Ages, and the Powers of that Legitlarure, by whom the Statute 
was made. | 

And this leads the Memorialiſt to obſcrve, that even ſuppo- 
ling ſuch an Act had been intended to have the Effect which the 
Purſuers would give it, yet it could not be executed by your Lord- 
ſhips, both becauſe this Part of the River is the common Property 
of both Countries, and becauſe, in this ſpecial Cafe, it is imprac- 
ticable to execute it with regard to the Scots Intereſt or Eſtate, 
without encroaching upon, and even deſtroying the Hugliſh Right 
and Eſtate belonging to the Memorialitt. The conſtant and un- 
interrupted Poſſeſſion by both Parties, of the Fiſhing upon the 
whole Dike. without Diviſion, has eſtabliſhed in both a common 
Right and Property pro indiuviſo, which cannot be ſeparated, nor 
the Right of the one affected without involving in it the Right of 
the other. If the one Half of the Dike ſhall be thrown down or 
laid open, it mult deprive Lord Tankerville of his legal Right af 
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Fiſhing on that Part of the Dike.” and alto render the other Half of 
no Value, even luppoling it were appropriated to him. The Put- 
ting an End, theretore, to this joint or common Fiſhing, cannot 
be competent to the particular Courts of either Country, but ei- 
ther, as in ancient Times, muſt be done by Commiſſioners for 
both Countries, or by an Act of the united Legiſlature of both. 

It is already proved, that long Poſſeſſion was formerly held ſuf- 
ficient to aſcertain the Rights of the different Subjects reſpectively 
in this River. The Nlemorialiſt's Fiſhing, therefore, having been 
immemorially exerciſed upon the North as well as upon the South 
Side of the River, is an Zngli/h Filhing, appertaining to an Engli/h 
Eſtate, and belonging to an Engl; Man; and your Lordthips, 
who are particularly careful in not exceeding your legal Powers, 
will not attempt to execute any Scots Act of Parhament in ſuch a 
Manner as to deprive Lord Tunberville of the whole or any Part 
of his Eng liſh Filate in or upon this River. 

Again, the Circumſtance of Lord Hame's having a joint Intereſt 
with the Memorialiſt, in and upon this Dike and Fiſhing, and of 
his being a Scots Man, and having a Scots Eſtate, can be no Ground 
for affecting the Memorialiſt's Right, as hitherto enjoyed pro indi- 
vViſo with him. The common and promiſcuous Poſſeſſion of the 
Subjects of both Countrics thows, that this Part of the River can- 
not be divided or held as belonging partly to Scotland and partly 
to England. Beſides, the Subjection and Obedience which Lord 
Home owes to the Laws of his own Country, can no more affect 
the Memorialiſt thin his Deed or Contract could do. Let the Caſe 
be ſuppoſed, of two Proprietors pro indiviſo, of a Subject wholly 
ſituated in Scotland, and that the one of theſe Proprietors, with- 
out Conſent of the other, ſhould, by expreſs Covenant, ſubject his 
Eſtate to a Servitude in favour of a third Party, or to the juriſ- 
diction of a neighbouring Barony or Lordſhip, ſurely this could 
not affe the Intereſt and Eſtate of the other Coproprietor, who had 
by no Act or Deed ſubjected either himſelf or his Property to any 
ſuch Burden. For the ſame Reaſon, if it could be ſuppoſed, that 
your Lordſhips would incline to compel Lord Home to an Obſer- 
vance of the Regulations in queſtion, yet his Situation could not 
affect Lord Tankerwville, who would be even intitled to reſiſt and 

poſe Lord Home's Compliance with them to his Prejudice. 

The Caſe of the River 7weed, in this Part, may alſo be com- 


pared to that of a Land-commonty upon the Border, of which, 
It 


BW 

it is informed, there have been * Inſtances, where the Sub- 
jets of both Kingdoms jointly enjoyed the Paſturage and other 
Benefits thence ariſing; the Laws of Scztland, ſurely, could not 
reach any ſuch Commonties, far leſs hurt or affect the Intereſt of 
the Engl:/h Heritors therein. Thus, for Example, in ſuch Com- 
monties, the Scots Laws as to Hunting, Fowling, and Moor-burn, 
would take no Place. 2do, There could be no Souming and 
Rouming there, as obtains in Scots Commonties. 3tio, No Di- 
viſion thereof could be made conform to the valued Rent. And, 
4to, Such a Common could not be at all divided by the Authority 
of a Decree of this Court, under the Scots Acts of Parliament, nor 
by any other Authority than that of a Commiſſion, as in former 
Times, or by a Britiſh Act of Parliament. Now, if ſuch be the 
Caſe of a Commonty upon Land, a ,ertiori muſt the like obtain 
as to ſuch a River as the 7 weed, which, by its Nature, is publick, 
and which it has been immemorially held to be the common 
Boundary of the two Nations. 

On theſe Grounds the Memorialiſt concludes, that the Scots Act 
1696 cannot be held or underſtood to extend to this Part of the 
River Twerd; and that, ſuppoſing it could be ſo underſtood, yet 
that it is incompetent for your Lordthips, as a Scots Court, to exe- 
cute the ſaid A), in the Manner expreſſed in the Interlocutors 
pronounced by your Lordſhips and the Lord Ordinary, upon the 
Queſtion between the Purſuers and Lord Home, becauſe the Conſe- 
quence thereof would be the depriving the Memorialiſt of the Fiſh- 
ing which he and his Anceſtors have for Ages enjoyed unchallen- 
ged, as Part of his Engliſh Eſtate, though uſed and exerciſed, as 
well upon the North Half or Side of the River as upon the South; 
and that, in applying the Scots Regulations, it is impoſlible to ſe- 
parate the Intereſt of Lord Home as a Scots Heritor, and that of 
the Memorialiſt as an Eng/z/þ Heritor, both being intitled to, and 
having always enjoyed this Fiſhing in common, and pro indivi/h. 
It remains then only to notice ſuch Objections to the Memorialiſt's 
Plea, as have been ſtated by the Purſuers, and not already ob- 
viated. 


In the firſt place, it has been ſaid, that the Purſuers Argument, Objed. xt. 


for having the Middle of the River held as the March, is ſupport- 
ed by the Neceſſity of the Thing, for that otherways this River 
would be ſubject to no Law, either as to the Puniſhment of Crimes 


committed 
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committed upon it, or the aſcertaining Rights of Property within 
It. 

But to this it is anſwered, that, by the ancient Treaties above 
mentioned, Provition was made for the Puniſhment of Crimes 
committed upon the Borders ; and, as the criminal Law of both 
Countrics is nearly the ſame, and both have a common Intereſt in 
the River, the Cognizance of ſuch Crimes might be competent to 
the Country, in which the Offender had his Domicile, and was 
apprehended. 1 he Courts of each Country, too, might determine 
in civil Queſtions between its own Subjects, reſpecting their Claims 
to eſtabliſhed Rights in this River. For Example, your Lordſhips 
might determine between Lord Home and any other Perſon 3 
ing Right to the Fithing of Fairburn-mill, as an acknowledged 
Scots Fithing, granted with a Scots Eſtate, although it might not 
be competent for this Court to execute Regulations of a publick 
Nature in and upon the Dikes and Fithings within the River, in 
virtue of a Scots Act of Parliament. But even ſuppoſing the pro- 
per Courts of neither Country could exerciſe any Acts of Juriſdic- 
tion reſpecting the Intereſt of Parties in this River, as Matters now 
ſtand, yet fhil it does not lie with your Lordlhips to give a Re- 
mecdly, by exceeding the Bounds of your legal Powers. No fuch 
thing was attempted before the Union, and, in this Particular, 
Things fland on the ſame Footing at this Day; it belongs to the 
Parliament of Great Britain to create ſuch a Juriſdiction, or give 
ſuch a Remedy as the Caſe may ſeem to require, although, in the 
preſent State of Things, no Inconveniency has hitherto ariſen. 

ade, The Purſuers have obſerved, that, among the Lift of the 
unprinted Acts of the 11t Seſlion of the 2d Parliament of King 
Charles II. anno 1669, Mention is made ot“ a Recommendation to 
* the Heritors of the Sheriffdom of Berwick, concerning their 


* fiſhing on 7weed,” from which the Purſuers have inferred, that 


the Parliaments of Scotland did confider itfelf as having a Power 
over the Scots Fiſhings in 7wecd, and did exerciſe that Power ac- 
cordingly. 

In fact, however, it muſt be noticed, that the Recommendation 
mentioned in the printed Liſt cannot be found among the Publick 
Records, jo that nothing of its Import can be known further than 
appears from the printed Title, which can never ſhow that the Par- 
hament held any Part of this River, fo far as it is the Boundary 
of the two Countries, to be properly within Scotland, or tubje to 
Se:ts Statutes. For ought appears, the Recommendation might 

havc 
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have proved directly the reverſe, and ſhown, that the Parliament 


did not mean or intend, that the Fiſhings in this Part ſhould be 
affected by any of the publick Regulations obtaining upon other 
Rivers that were entirely within Scotland, which indeed is the more 
likely, not only in reſpect of the Reaſons already given, but be- 
cauſe in ſome former Scots Acts reſpecting the Salmon-fiſhing, 
whereby Commiſſioners were named for executing them upon the 
capital Rivers of Scotland, none ſuch were appointed for the River 
17 weed. 


And, zitio, The Purſuers have alledged, that a Law or Regula- objea. 34. 


tion, ſimilar to that of the Scots Act 1696, againſt fiſhing at Mill- 
dam-dikes, or with ſtented Nets, Oc. does obtain in England, and, 
for inſtructing it, they have referred to ſundry Engliſh Statutes. 
Hence they conclude, that there is neither any Abfſurdit; nor 
Hardſhip in your Lordſhips executing the Scots Law upon this Ri- 
ver, ſo far as the ſame, or the Perſons intereſted therein, are ſub- 
jet to the Juriſdiction of this Court. 


But here the Memorialiſt, in the firſt place, cannot admit that Anſwer. 


the Law of England is ſuch as the Purſuers would repreſent it. In 
this Cauſe and Court, Lord Tankerville is not hitherto any more 
than the Purſuers, aſſiſted by Council learned in the Laws of Eng- 
land ; and, among the great Number of Statutes, Precedents, &c. 
compoſing that Law, it is more than probable, that Strangers to it 
may, in their Reſearches, overlook what is moſt material to the 
Point, or miſapprehend the Meaning and Intendment of what they 
happen to diſcover, and appears to them moſt favourable to their 
Plea. The Fact that is acknowledged on all hands of this Dike and 
Fiſhing in queſtion, having been, for Ages paſt, exerciſed and en- 
joyed as it now is, without Challenge from any Quarter, and that 
no ſuch Regulations as thoſe of the Scots Act 1696 have ever been 
executed or regarded on this Part of the River, do afford the 
ſtrongeſt preſumptive Evidence, that no ſuch Regulations have ob- 
tained in England, or at leaſt that they were not underſtood to ex- 

tend to the River in queſtion. | 
2do, That this is the Caſe, appears to the Memorialiſt's Coun- 
cil to be ſupported by Conſideration of the Engli/h Statutes refer- 
red to by the Purſuers, and others upon the ſame Subject. The 
firſt of theſe is Magna Charta, cap. 23. which provides, That 
all Wears from hencefurth ſhall be utterly put down by Thames 
* and Medway, and through all England, but only by the Sea- 
* coaſts.” The next Statute is ft 15th Henry VI. which prohi- 
bits 
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bits the continual Uſe of ſtanding Nets and Engines called 7rinks, 
which uſed to be faſtened to Poſts, Boats, and Anchors. The 34 
Statute referred to, is the 12th of Edward IV. cap. 7. which im- 
poſes Penalties on thoſe who did not obey the Orders of Commit: 
lioners who had been appointed tor regulating Wears, Mills, Mill- 
ſtanks, Staiks, and Kedles in navigable Rivers, for avoiding the 
Straitneſs thereof, and preventing the Drowning of Meadows, 
Cc. And the laſt Statute referred to, is the 1ſt of Queen E/:24- 
beth, cap. 17. which provides, that no Perſon * fiſh with any Man- 
* ner of Net, Weels, Butt, Taining, Kepper, Lime, Trole, Raw, 
* Tragaet, Trolnet, Trimenet, Trim-boar, Salt-boat, Weblitter, 
„ Sewr, Lammct, or with any Device or Engine made of Hair, 
„% Wooll, Line or Canvas, or thall ufe any Heling-net or Trim- 
e bout, or by any other Device, Engine, Cautel, Ways or Means 
„ whatſoever, ſhall take and kill any young Brood, Spawn or Fry 
„of Eels, Salmon, Pike or Pickeril, or of any other Fiſh, in any 
* Floodgate, Pipe at the Tail of a Mill, or in any Straits, Scrcams, 
% Brooks, Rivers, freſh or ſalt, within this Realm of Fnclund, 
* Tales, Berwick, or the Marches thereof; nor ſhall take or kil! 
„any Salmons or Trouts not being in Seaſon, &c."—and con- 
clades with this Exception, That this Act, nor any thing there- 
in contained, ſhall not extend to the Fiſhing or River of the 
Water of 7:weed, nor to any River or Water whereof the Queen's 
Majeſty is anſwered by any yearly Rent or Profit, & c.“ 

Upon theſe Ergli/h Statutes that have been referred to by the 
Purſuers, it muſt be obſerved, that it is not clear that rhe Engines 
therein deſcribed arc ſuch as are now in queſtion. B luppoſing 
them to be fo, it ſeems plain that none of thoſe Statu: ; dic apply 
to the River 7veed, as it is mentioned in none of them but the 
laſt, in which it is expreſly excepted from the Regulations. Be- 
fides, there are ſeveral interveening Statutes overlooked by the Pur- 
ſuers, which ithew that the original Prohibition of thote Engines 
only applied to forbidden Time ; particularly the Statute of the 
13th of Edward I. cap. 47. which prohibits the taking of Sal- 
mon “from the Nativity of our Lady vnto S. Martin's Day ;” 
and li\keways, that young Salmon thould not be taken or de- 
* ſtroyed, by Nets or other Engines, at Mill-pools, from tlie 
* Midit of April to the Nativity of John the Baptiſt.” 

The above Statute of Queen Elizabeth, it is true, ſeems to con- 
tain a total Prohibition of the Uſe of any Engines for the Purpoſe 


of 
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f deſtroying young Salmon, though it {till allows them to be u- 
ted tor catcning other ſmall Fiſh. But tlie Dikes and Nets in 
queition are not uſed / purp?y/c to take or deſtroy the Fry, but 
necellarily as the only Means in that Part of taking Salmon. Be- 
files this Statute, as already noticed, expreſsly excepts the River 
Tweed: And although the Purſuers have ſaid, that the Exception 
was afterwards abrogated by another Statute of the iſt ot James 
the Firſt cap. 25 ; yet the Slemorialiſt finds no more in this laſt 
Statute, than the Title of the Act of Queen Elizabeth, which 
is thereby, along with many others, made perpetual. 

However, ſuppoſing that the Purſuers were able to fatisfy your 
Lordihips, that by any Hagliſi Statutes (till in force, the Fithing 
at Mill-dams is expretsly prohibited, aud that ſuch Statutes do ex- 
tend to the Engliſh Vart of the River Tweed, it could not atford 
any good ground for your Lordſhips pronouncing a judgment, 
tending to encroach upon, or deſtroy any Part of that bithing, 
which Lord Tankerwvill: and his Ancettors have immemorially en- 
joyed. [T's Eitate and Right are no ways ſubject to your Lordihips 
Juriſdiction, and if the Purſuzrs, or any others, ſhall be intitled 
to challenge his Method of exercilting tbe time, they muſt ſue 
him before a competent Court, which no Court os Scotland can 
be. Such Regulations, as already thown, can only be executed up- 
on this common River itſelf, by ſome Court or Commithon naving 
the joint Authority of both Countries, or appointe.l by the unit- 
ed Legiſlature of both. And even fuppoing thole Regulations 
could be inforced in the way of perſonal rohibition, or Penalty 
upon the Subjects ot the two Countries reſpectively, for making 
them forbear to proſecute certain Nezthods of Fitling; yet that 
Remedy could only be applied by the Courts of the Country to 
which the Parties are ſubject ; and the having that Power could not 
enable theſe Courts to do or cauſe to be dong any direct AQ, fach 
as opening Miil-dams, Se within and upon the common River, 
far leis to make theſe Alterations to the manifeſt Prejudice of others, 
having a joint Eſtate and Intereit therein, and over whom their 
juriſdiction noways extends. 


In rej ect vbbere , &c. 
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